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452 COLUMBIA LAW REVIEW. 

This collection should prove useful to the country practitioner who 
has not available a library such as those open to the metropolitan 
lawyer. The latter will not, however, find the series useful in any 
other field than that served by the digest, for if he be a careful brief 
maker he will prefer to make his own explorations for material. Its 
usefulness even as a digest is perforce limited to the time subsequent to 
April a year ago. 

The reviewer, practicing as a counsel for railway interests has never 
made any practical use of similar collections of cases upon steam rail- 
roads and very much doubts whether there is any great need for such 
publications. The annotations are necessarily too brief to be ex- 
haustive or of any great assistance to one in making up his brief or 
argument. 

Handbook of The Law of Wills. George E. Gardner. St 
Paul, Minn. : West Publishing Company. 1903. pp. xv, 726. 

This is the twenty-fourth volume in the Hornbook Series and will 
not suffer from comparison with those heretofore published. The 
special features of this series are too well known to require comment 
and must have commended themselves to a large number of legal 
students and lawyers, or new volumes, upon topics already well- 
treated in recent works, would not continue to issue from the press of 
a company of such standing, and one so ready to respond to the 
demands of the profession ; yet the defects in Professor Gardner's 
work arise, in great measure, from these very characteristics. That 
the author has given much time, thought and careful study to its pre- 
paration is evident ; and that the result is a clear and accurate pre- 
sentation of the law on the subject is gladly acknowledged if such 
acknowledgment is understood to be based upon the work as a whole, 
and not upon the statements contained in the black-letter text, which, 
it is submitted are in a number of instances quite misleading, and in 
others neither altogether complete nor accurate. 

These defects in the black-letter statements of leading principles 
are, however, seldom due to lack of care, or of clearness of thought 
or style on the part of the author, but are almost unavoidable where 
there is a decided difference between the decisions of a large number 
of courts of equal authority, or where, as is especially true in the law 
of wills, statutes have greatly modified the law in a majority of juris- 
dictions, while in others there is an absence of similar legislation, or 
where there is quite a difference in the wording of the statutes of dif- 
ferent States relating to the same subject. As an illustration may be 
cited the black-letter statement as to the effect of probate (§ 97) which 
certainly does not represent the law in a number of the United States, 
although it does in the majority. 

As instances of statements which one is tempted to criticise, and 
where the defects do not arise from the causes above indicated, atten- 
tion may be called to the following: The book opens with this 
definition. "A will is the expression, in the manner required by law, 
and operative for no purpose until death, of that which one may 
lawfully require to be done after his death." Inasmuch as the author 
says that "The above definition of a will is offered for what it is 
worth," and acknowledges that "An experimental definition is dan- 
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gerous but very tempting," it is evident that he does not feel confi- 
dent that his effort has been altogether successful, and it would be 
hardly fair to find much fault with the result of his experiment ; but 
it may be pointed out that if the definitions he criticises are objection- 
able as placing too much importance on the disposition of property 
as an element in a will, his is equally objectionable as ignoring, or, 
at least, minimizing that which is such a prominent characteristic of 
almost all wills, and unduly emphasizing the element of intention ; 
and it would not be very difficult, it is believed, to state facts which 
would come within his definition where there would be no will, or, 
on the other hand, to enumerate instruments which would not come 
within the definition, but which the courts have held to be wills. 

In relation to holographic wills, the black-letter text is as follows 
{§ x 7) : " A holographic will is one entirely written by the testator. 
Such wills are purely creatures of statutes, which usually require that 
they be wholly written, dated, and signed by the testator's own hand. 
They need no formal execution or attestation." As a definition the 
first sentence is correct and may well stand by itself, and it is submit- 
ted that wills coming within this definition are not " purely creatures 
of statutes," but have been and still are recognized in many states as 
"holographic wills," even though, in those states no difference is 
made between such wills and others as to compliance with the statutes 
relating to execution of wills, and in those states "holographic 
wills " do require formal execution and attestation to entitle them to 
probate. Indeed, in none of the states can it be said with accuracy 
that such wills are "creatures of statutes" ; although it may be said 
that the statutes of less than one-third of the states (See Woerner's 
Law of Amer. Admin. 2nd Ed. § 43) put wills of this character in a 
class by themselves, and dispense, as to this class, with the formali- 
ties as to execution required in other cases. To prevent the foregoing 
criticism of some of the statements of leading principles from creating 
a false impression it should be said that in a very large majority of 
cases they are very carefully drawn, and are clear and accurate ; and, 
taking the entire text into consideration, it may be stated without re- 
serve or hesitation that the work is one of the best of those recently 
published on this subject. 



